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BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 


idgment of conviction 
the United States District 
‘tof New York after a four- 


Lee P. Gagliardi, United 


or 


26, 1975, charged 
vid Bell, Lester Bell and 
with violations of the 

One charged all the de- 
distribute and to possess co- 


United States Code, Section 


» charged Payden and Vernon 


with distributing amounts of cocaine or possessing ic with 
intent to distribute on August 6, 1974 and August 2 


1974, respectively. Count Six of the indictment as it was 


rged Vernon and tl 1] brothers 1 
possession with intent to distribute 55.5 

cocaine on October: 7 The remaining 
Four, Five and Seven ¢ ily defendants 


than Payden or Vernon 


On November 13, 1 trl ! against the 
lefendants Payden and , on } One, Two. 
Three and Six of Indicts t Th ( redacted so as 

only al len and Vernon n November 18, 
1975, the jury returned a verdict of guilty against Payden 
on Counts One and Three, not guilty on © unt Two, and 
li ‘f guilty against Vernon on all four counts 

On March 1, 1976, Payden was sentenced to six years 
in prison on Counts One and Three, to be served concur- 
rently, and to be followed by six years of special parole. 
In addition, on Count One he was fined $5,000. Payden 


been released on bail pending the disposition of the 


Statement of Facts 


A. Pre-trial proceedings 


the time the indictment in the case was filed on 

1975. bench warrants were issued as to each 
defendant. ‘Al)** In response to a pre-trial motion for 
f particulars (A10-11), the Government informed 
Payden that attempts had been made by a police officer 
to locate and apprehend Payden on June 3, June 5, 
August 12, August 15, August 26, August 28, September 


* The two Bells d Jane Doe were fugitives at the time of 
trial As will be developed more fully below, the case against 
them was severed from the case against Vernon and Payden 

** Citations to “A” rvfer to pages in the Appellant's appendix 
filed in this appeal. 


* The 


transcr 


A45 ' 
In moving 


iense 


\19 


cle 


npossidle to sug- 
na position to 
the charges, or 
sh any alibi as 


s alleged the 


open 

parts 

Lester 3e]] 
paragraph | 
through 17 in 


28 75 Tr 


1975, Pay den filed 


include in those 


pr ceed ng held ictohber 28 
appencix; that transcript is 


B. The Trial 


1. The Government’s Case 


Jackson gave on ‘or an ounce of cocaine and 
Vernon went j a club at 356!. West 145th Street 
to purchase the narcoties. At that point Payden went 
over and stood in front of the club. He took a long, 
hard look at Jackson and then went into the Club. 
('All1) Approximately ten minutes later Vernon came 
back to Jackson’s car with the cocaine and the trans- 
action was completed. (A112 


On the evening of August : S74, Jackson met 
Vernon a second time on 116th Stveet. Vernon attempted 
to get cocaine for Jackson from a cou; :e of Cuban con- 
nections but failed. |A115-116 Vernon then suggested 
len in order to make another cocaine 
purchase from him. (A116) Jackson and Vernon found 


reing back to Pay 


Payden once more on the sidewalk in front of the club 
at 356 West 145th Street. Vernon left the car and 
talked to Payden; both of them <hen entered the club. 
Twenty minutes later Vernon came out and told Jackson 
that Payden had two ounces of cocaine but that he didr.’t 
want to deal until it got darker. (A116) Jackson then 
accompanied Vernon into the club, after being frisked 
and searched at the door where he was found to be 


carrying a gun. 'A116-117) After spending about twenty 
minutes in the club with Vernon, Jackson heard Payden 
say to Vernon, “Billy, come on, we are going to do the 


deal.” (A118) Jackson and Payden then nodded greet- 
ings to each other and all three went out onto the 
sidewalk as dusk was falling. (A118) Vernon and Pay- 
den had a conversation together and then Vernon spoke 
to Jackson telling him that Payden and he were going 
to get the cocaine and that he had to have $400 front 
money. ‘A118! Jackson gave Vernon the money and 
arranged to meet him later. 


Payden and Vernon then got into a 1973 Mercedes 
Benz sports car with Payden in the driver's seat. (A119, 


6 


322-23 Payden made a fast U-turn on 145 h 


énane ] ++} +, wy; ] . ’ ? M =) 
turned north on St. Nicholas Avenue, and, going at move 


than 49 miles per hour, successfully eluded the surveil- 
lance cars by the time he reached the Harlem Rive 
Drive. ‘A200 Jackson later met Vernon and paid 


him an additional $1250 and received the two ounces 
of cocaine A119-121 


On October 3, 1974, Jackson again met Vernon who 
suggested that they once more return to Payden to make 
a purchase of cocaine. Jackson said that he would like 
to try another source. 'A123) Vernon pointed out Lester 
Bell to Jackson in a bar and then arranged to meet Lester 
and David Bell at his, Vernon's, apartment approximately 
one hour later. ‘A124) Later that evening the Bell 
brothers arrived at Vernon’s apartment and sold Jackson 
slightly less than two ounces of cocaine for $1900, al- 
though the cocaine was not weighed until the Bells were 


no longer present. (A124-25) Later in the evening 
Vernon and Jackson met Lester Bell and Jackson com- 
plained that the cocaine was short weighted. | A125-26 


99 


On October 23, 1974, Jackson met Vernon again and 
Vernon asked if he wanted to go back to Payden; Jackson 
agreed. (A127) They returned to the club at 356!., West 
145th Street and Vernon went inside. He returned after 
ten minutes and told Jackson he would have to pay in 
advance for four ounces of cocaine. Jackson refused un- 
less Payden was willing to meet personally with him and 
guarantec the narcotics. Vernon told him that Payden 
refused to meet: he was “leery” of Jackson due to the 
fact that a gun had been found on him when he was 
frisked entering the club on August 27, 1974. (A127-29) 
Further, Vernon stated that he had had to buy $50,000 
worth of cocaine from Payden before Payden would deal 
with him hand-to-hand. (A129) No drug transaction 
was completed that day. 


The Government also p. ited testimony from John 
( A294-99), and Herbert Wright (A311-27), who 
were New York City poli fficers, and David W. Major 
: f tl histration \ 
veillanece of 
fficers Vance Herlihy 
A2N6-280 v1 arrington ‘A374-76) testified 
the cocaine and Roger W 
tified to tl ture of the 

eC purchast officer Jack 1 (A425-432 


2. Tne Defense Case 


The defense calied various police officers involved in 
the case and atten pled lo develop inconsistencies with the 
testimony given on the Government’s case and demon- 
strated, irrelevantly, that Payden was not in possession 
of narcotics at the time of his arrest on October 21, 1975. 
(A469-499 | 


ARGUMENT 
POINT | 


Objection to the joinder of Count Six was 
waived; in any event joinder was not prejudicial. 


Puyden contends that the fourth count of the redacted 


indictment ‘Count Six of the original indictment limited 


to Vernon alone) Was a saisjoinder of an unrelated 
nst the defendant Billy Vernon with the 

of Counts One, Two and Three, which charged 

Pavden and Vernon jointly. He concedes that no motion 


prints this count as Count Six 


It was treated as Count Four 


to sever was made by trial counsel prior to or during the 
trial but argues that the circumstances Justify this Court's 
examination of the alleged misjoinder and contends that 


the prejudice of the joinder to Payden requires remand 


1e case. ‘Brief at 13-14, 18-23) Payden's contention 
rests on a failure to present to the Court the full facts 
of this proceeding and a faulty analysis of possible preju- 
dice; the claim is utterly without merit. 


Payden states that the original indictnient was facially 
sound, charging a conspiracy involving Payden, Vernon, 
the Bell brothers end a Jane Doe and thus no severance 
motion was called for. Payden contends that the Govern- 
ment first stated that Payden was not related either to 
the charges against the Bells and Jane Doe ‘Counts Four 
and Five and overt acts 8-12 in Count One: or to 
the charge against Vernon and the Bells (Count Six, overt 
acts 13-17 in Count One: three hours before trial began 
on November 13, 1975 and ‘hat in these circumstances the 
failure of trial counsel] to object to possible prejudice and 
misjoinder of the fourth count of the redacted indictment 
was excusable. 


his account simply misstates the facts. On October 
28, 1975, more than two weeks before trial, the Govern- 
ment moved in open court and in the presence of Pay- 
den’s lawyer to sever certain parts of the indictment for 
purposes of the trial: the names of David Bell, Lester Bell 
and Jane Doe, a k a “Jackie Smith,” in paragraph 1 
Count One, the overt acts numbered 8 through 17 
Count One, and Counts Four through Seven. (10 28 
Tr. 28-28A, see also 10 28 75 Tr. 6, 20) At that time 
the Government served on the Distriet Court and on 
counsel for the defendants a memorandum of law in sup- 
port of the motion which was devoted almost entirely to 
the issue of joinder. (Jd. 


9g 


Three days thereafter, on October 31, 1975, Payden’s 
counsel prepared lengthy motions in this case. No argu- 
ment was made in support of the Government’s motion 
to sever nor was the issue of joinder addressed. | A10-31) 
On November 3, 1975, Payden’s motions were argued and 
ruled on. At that time defense counsel made no motion 
for severance or any reference to misjoinder. | A35-75) 


On the morning of November 13, 1975, there was an 
additional pre-trial proceeding. At that time we Govern- 
ment brought to the attention of the court the request 
made by counsel for Billy Vernon to proceed to trial on 
Count Six as well as the other Counts—obviously reflecting 
a desire to avoid two trials against Vernon. (480) The 
Government again stated the position it had taken on 
October 28, 1975, on the severance of Count Six of the 
original indictment, but indicated that it was prepared 
to try Count Six at that time. Payden’s counsel, who 
was present during the discussion, failed to raise any 
objection whatsoever, and the Court allowed the count to 
be tried against Vernon as Count Four of the redacted 
indictment. (A81, 34) 


The testimony concerning that count was received 
without any objection from Payden’s counsel. (A121-27, 
324-27) At the close of the Government’s case Payden 
made no motion for a mistrial or acquittal on the basis 
of misjoinder. (A452-60) 


Rule 12(b) of the Federal Rules of Criminal Pro- 
cedure requires issues of misjoinder and severance to 
be raised before trial, specifically stating that requests for 
a severance of charges or defendants pursuant to Rule 14 
must be raised prior to trial. (Rule 12(b)(5)) From 
October 28, 1975, Payden had full notice of the joinder 
problem and of the Government’s position with respect to 
it. It was only at the request of counsel for Payden’s 
co-defendant, Billy Vernon, that the Government was 
willing to try Count Six at trial. 


WalVes 
fendant 
cd ¢ 


DAC. 


. Koritan, 

ahs Fs 516 ‘3rd 

el Dixon Vv. Cavell, 284 F. 

Supp. 535 +E. a. 196% Payden had more than ade- 

quate time to move for severance and furthermore for two 
weeks prior to t he had full knowledge 

and of the Government's position. His failure to move 

for severance constitutes a waiver and ne is barred from 


raising this point on for the first time on appeal to this 


} 


would have been en- 
evidence on which Count 
had not been tried. It 
is settled law in this Circuit that evidence of other crimes 
or similar acts is admissible, if relevant, except when 
offered solely to prove criminal character or disposition, 
and thus the evidence was clearly admissibie against 
Vernon even if Count Six had not been ps 
ment. United States Vv. Papadakis, 4 “2d 
3a Cir: )5 Es red, j.S. 95 19751: United 
States V. Gerry, 
States Vv. 
United Stat . Johnson, 382 F.2d 280, 2 (2d 
19701: United States Vv. oi F.2d 114 (2d Cir. 


1967). the purposes for which prior and subse- 


‘ts are adinissible are proof of knowledge, 
intent, identity, and plan or design. l'nited States V. 
Miller. 478 F.2d 1315, 13818 ‘2d Cir. 1973); lnited State 


_ } Rule 10} ) of tne Ie ie 

{ Indet n ( é harging co \ ‘ iden ‘ 
Mmsequer ! s n ne pra 

cons t ifFers i t) i ig ne hat 

ri? j P Nia Dror nea i, i’, 


admissible against Vernon with or without the pres- 
ence of Count Six in the indictment and since that testi- 


mony did not name or concerr Payden, he was not | 


diced thereby Indeed, his assertion boils down ¢ 

untenable claim that in a multi-count, multi-defendant 
ndietment, any evidence not relevant to all defendants 
must necessaril\ be the subiect of a separate trial, a posi- 


tion rejected by this Court. United States v. Aloi, 511 


F.2d 585, 599 (2d Cir. 1975'. Furthermore, the only 
li 


claims of prejudice raised by Payden—concerning re- 
marks about Vernon's activities during the prosecutor's 
summation that were so insignificant that no objection 
wus even made at trial—hardly rise to the level necessary 

support a finding of m'sjoinder. As this Court has 
held, al uppellant ‘must demonstrate substantial preju- 
dice from 4a joint trial, not just a better chance of ac- 
quittal at a separate one, and... a trial court’s refusal 


to grant severance will rarely be disturbed on review.” 


United States v. DeSapiv, 435 F.2d 272, 280 (2d Cir. 
1970), quoted in United States v. Fantuzzi, 468 F.2d 683, 


7 (2d Cir. 1972 


‘he District Court's tinding of no prejudice—when the 
finally preserted after trial—-was fully within 
| sl disturbed on appeal. 


12 


The evidence against Vernon in Count Six was ad- 


ial and Payden clearly waived any claim of 
This claim is frivolous 


POINT Il 


There was more than sufficient independent evi- 
dence of Payden’s participation in the conspiracy 
to permit the admission of Vernon’s statements 
against Payden. 


Pavden claims that the non-hearsay evidence of his 
cipation in the narcotics conspiracy with Vernon 
was not sufficient to allow the admission against him 

‘Vernon's hearsay statements. ‘Brief at 24-28) This 
mntention is without merit. 


When conspiracy, agency or concert of action has 
been independently shown between two participants, the 
declarations of one are admissible against the other when 
they are in furtherance of that relationship. Rule 801 

2\(D) and ‘E), Federal Rules of Evidence. See 
also U'nited States v. Ragland, 375 F.2d 471, 476-77 
‘2d Cir. 1967), cert. de nied, 390 U.S. 925 (1968): 
Lufwak v. United States, 344 U.S. 604 (1953); United 
States v. Krulewitch, 336 U.S. 446 (1949); United 
Siates v. Accardi, 342 F.2d 697 (2d Cir.), cert. denied, 
2982 U.S. 954 11965). The Government bears the burden 
of showing such a relationship by a fair prenonderance 
of the non-hearsay evidence. United States v. Glazer, 

F.2d . slip op. 2201 (2d Cir. March 1, 1976); 
United States v. Wiley, 519 F.2d 1948 (2d Cir. 1975); 
United States v. Geaney, 417 F.2d 1116, 1120 (2d Cir. 
1969), cert. denied sub nom. Lynch v. United States, 
397 U.S. 1028 11970 


In the present case, sufficient independent connecting 
evidence was shown both through the actions taken di- 


Tae = 
‘ rye , ? 
ne erbdai acts ol! er- 


Jackson testified that on August 6, 


cocaine was made, Pavder 


\ l 
Vernon, lingered on the 

the club at 356 West 145th 
| look at Jackson.* ‘(A111-12 
lly unnecessary and unlikely ex- 
where Payden contemplated 
‘kson and wished to 


nim. 


son and Vernon returned 
145th Street and Vernon entered 
He came out of » club and told Jackson t 
did not want to do business until it was darke) 
Jackson and Vernon then entered the club. Later, i 
the cl ivdern said to Vernon, “Billy, come on, we 
are going to do the deal.” 'Al118)'** Jackson and P: 
den then nodded greetings to one another and all 
went out onto the sidewalk us dusk was falling. 
After talking to Payden alone, Vernon told Jackson that 
he Was going with Payden to get the cocaine and they 


proceeded to drive off with him at a high rate of speed. 


i 


Contrary to indication in Payden's Brief at 24-25, the fact 
that Payden was acquitted by the jury on Count Two, which 
concerned the sale on August 6, 1974, is irrelevant to a determina- 
tion by the Court of whether the non-hearsay evidence showed 
a conspiratorial relationship. As this Court has held on several 
occasions, since proof by a mere preponderence of the evidence 


ist oe shown to permit admissibility of co-conspirators’ state- 
ments, fai. re to prove a criminal conspiracy beyond a reasonable 
doubt does not deprive such statements of a foundation. United 
States V. Finkelstein, 526 F.2d 517 (2d Cir. 1975); United States 
V. Zane, 495 F.2d 683 (2d Cir. 1974 
** Since this oral statement came from Payden’s mouth, it was 
early admissible independently of a finding of a conspiratorial 
relationship and was thus highly probative in showing the con- 
spiracy. See United States V. Geaney, supra, 417 F.2d at 1120, n.8 


’ayden’s acts were ambiguous, 
the action, aided in giving 


; ti 


he action was material 
showing the concerted action of Vernon and Payden. 
ituation is virtually identical 


to the facts 
pra. Int 


al , 
hat case the only 
endant Abramo was that he 


hich other defendants carried 

an undercover transaction. This Court 
statements made to an agent by one 

purpose of the automvbile ride 


» considered 


$ 
ne 


hearsay when “viewed simplis- 
i3—-were in fact not hearsay but 
this Court 


noted “that portion 


indere ent 


i¢ n 1ni- 
sale of heroin was to take 
‘considered as an item of cir- 


the pre 


\bramo’s membership in 
rly, Vernon's 
stantial but powerfully 


the nature and purpose of 


» D'Amato 
145th Str : 
River Drive Payden 
Abramo in 
eillanee, but 
intention w ident 
ted States v. St ard, 
the evidence shows that in this 
more than a mere cha 
ite at which he drove off preclude 
Nor was he a simple bystander 
defendant Gaber in United States 
2d Cir. 1974). 
Finally, Pay ‘'s Yr to Vernon about doing a 
deal provides evidence from Payden’s own lips of what 
was transpiring between Vernon and Payden. There is 


no suggestion or evidence that Vernon and Payden were 


dealing in anything other than narcotics. The statement 


Te eee 


ly shows Payden's knowledge of 


* 


and parti 
“An otherwise innocent act of 
l'nited States \ (say 


may, when viewed in 


in 


nearsey 


the | t case Payden's acts—-both those that 


stand on their o uch as his remark about “doing a 


deal,” his inspection « ackson, his fast getaway 
from 145th Street, and those that are xplained by Ver 


non erbal acts <u Wil y for nightfall and h 

departure with Vernon—provicde evidence of the con- 
spiracy indep ndent of any hearsay statemetits Dy Vernon 
and sufficientiy show the concert of action between Payden 
and Vernon. United States Vv. D'Amato, supra, l'nited 
States V. Ruiz, 477 F.2d $ 2d Ctl 1973 narcotics 
sale; non-hearsay ev dence connecting co-conspirators was 
testimony that Ruiz was seen to nod at a co-conspirator 
during narcotics transactions and that that co-conspira- 
‘ ‘ Tay 


‘ nut ‘ Wiis Tour li possession 


Although here there was direct evidence of Vernon's 
relationship with Payden this Court has held that par- 
ucularly in narcoties cases the non-hearsay evidence may 
be entirely circumstantial. United States v. Manfredi, 
{88 F.2d 588, 596-597 «2d Cir. 1973). The evidence in 
this case went far beyond the legal standard, and Vernon's 
statements were properly admitted by the District Court. 


POINT Ill 


Neither the time elapsed between the of- 
fense and Payden’s arrest nor the time elapsed 
between the arrest and trial provide any basis for 
a remand. 


A. The time between the offense and the arvest 


right to due 
between the offense 
‘his arrest Brief 
acterized this lapse 


Al9: and further 


a\ Vas al 


advantage, 


Payden can 


pre udice are 


vidence 


0 destroyer ( ily, ere Is no co 


indictment 


Unite Ste v. Simp ‘pra, ‘27 months from 
offense to tria i ted States V. Hammond, 360 F.2d 
O89 (2d Cir 166) 15 months from offense to arrest} 
United States v. Dickerss 347 F.2d 783 (2d Cir. 1965 
‘iy months from offense to arrest. Both the Supreme 
Court in MV epre 04 U.S. at 322-323, and this 
Court, see United States v. Brasco, 516 F.2d 816, 818 
2d Cir.', cert enied, 425 U.S. 860 1975); United 


* The Supreme Court in Marion stated that in order to pre- 
Vall on the issue of pre-indictment delay a defendant must show 
prejudice. Vehuie this Court has on 


asion indicated that at least a demonstration of prejudice is 


intentional delay and actua 


uecessary to sustain this defense, see United States y lannelli, 


161 F.2d 483, 485 (2d Cir cert. denied, 409 U.S. 980 (1972); 
ca . wm ‘ m . - 

United States Vv. Mallah, 503 F.2d 971. 989 (2d Cir. 1974), cert. 

denied, 420 U.S. 995 (1975), it has recently stated that it has not 


resolved the issue of whether the Marion requirements are 


iil 
the disjunctive or in the conjunctive. United States v Finkelstein, 
926 F.2d 517, 525 (2d Cir. 1975 While the Government main- 


tains that both logic and the language of the Marion opinion 
clearly require a reading of the operative language in the con- 
netive, the Court need not resolve that issue in this case since 
Payden has shown neither deliberate delay nor actual prejudice 
In fact Payden was successful in serving a subpoena on one 
John Law who was the informant who made the introduction in 
this case. (A 283-84, 461 


States v. Foddrell, 523 F.2d 86, 87-88 (2d Cir. 1975); 
United States v. Brown, 511 F.2d 920, 922-923 (2d Cir. 
1975), cert. denied, US. 44 U.S.L.W. 3397, 
January 13, 1976), have emphasized that a showing of 
ectual prejudice to the right of a fair trial, rather than 
presumed or imayined prejudice, is unnecessary to sus- 
tain the defense. Payden’s claims fall far short of 
this mark. Moreover the period from April 28, 1975, 
to Oc‘ sher 21, 1975, cannot by any stretch of the imagina- 
tion be ealled unjustified when the Government, making 
diligent efforts, was unable to locate Payden. 


Payden now requests a remand and hearing on this 
issue. This is a request raised for the first time in 
this Court. His motions were argued approximate's 
two hours after they were received by the Governmer:. 
(A386: At .nat time the Government offered, in r2- 
sponse to a demand “yr a bill of particulars, the ‘»” r- 
mation then in the pessession of the United States 
Attorney as to the efforts made to locate Paydcn and 
made a response as to the claims of delay. ‘(A45, 64) 
-ayden at that time made ne claim for a hearing nor 
a demand to present evidence on the issues. He is thus 
barred from now stepping forward with post-trial evi- 
dence in the form of letters to the judge (Brief at 2-3) 


—"« 


—never open to clese scrutiny or cross-examination by 
the Government—suggesiing that the Government was 
remiss in locating him. 


Payden has demonstrated neither excessive nor un- 
justified delay in the time between the offense and his 
arrest, nor prejudice to his case from the passage of time. 
This claim is withe?t merit. 


B. The time between arresi and triol 


Payden claims that the period between arrest and 
trial was so short as to deny him his ris: ‘=: under both 


20 


the Fifth and Sixth Amendments and that he should thus 
have Leen granted a continuance. ‘Brief at 13-17 This 
claim is also without foundation. 


The heart of this point in Payden’s brief is his claim 
that the more than three weeks which passed between 


Payden's arrest on October 21, 1975, and the beginning 


of trial on November 13, 1975, was too short to allow 
trial counsel to identify the issue of joinder. This is 
absurd when one sees all the facts set out in Point I 
above. There is very little else to Payden’s claim of 
violation of his right to due process of law and effective 
assistance of counsel. Unlike Gavino v. MeMahon, 499 
F.2d 1191 ‘2d Cir. 1974), there were no witnesses at 
distant places unavailable to defense counsel. Unlike 
Stans v. Gagliardi, 485 F.2d 1290 ‘(2d Cir. 1973), this 
indictment was simple—-two substantive counts and one 
conspiracy count involving events on three days; the testi- 
mony, now reduced to less than 400 pages of transcript, 
consumed less than three trial days. No cogent reasons 
are advanced by Payden as to why three weeks were not 
sficient time to prepare for this simple trial. It is 
axiomatic that a request for a continuance is addressed 
to the discretion of the District Court and a denial will 
not b» reviewed on appeal in the absence of a clear show- 
ing chat this discretion was abused. United States v. 
Frattini, 501 F.2d 1234, 1237 (2d Cir. 1974); United 
States Vv. Pelligrino, 273 F.2d 570, 570 (2d Cir. 1960) ; 
United States v. Coleman, 272 F.2d 108, 110 (2d Cir. 
1959'. This claim is without merit. 
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POINT IV 


Failure to hold an identification hearing was not 
error. 


Payden claims that the trial court erred in not grant- 


ing him an identification hearing for which his counsel 
moved. ‘Brief at 35) There is no merit to this claim. 


Payden’s brief is confused or misleading as to what 
sort of hearing was request.d and is totally devoid of 
any claim of the use of improper identification procedures. 
Prior to trial, counsel moved for an order suppressing 
“improperly acquired identification evidence” ‘(A19) and 
supported that request with an affidavit addressed to the 
identification of Payden at his arrest. (A27-28:' Payden 
did not claim—and still does not claim—that any pre-trial 
procedures with respect to identification were improper. 
His claim appears to be simply that he was not the person 
whom the agents observed engaging in narcotics dealings. 
This ciaim. involving the accuracy of the officers’ ob- 
servations rather than any procedural defects, was 
properly directed to the jury. 


The brief filed in this Court creates the impression 
that the in-court identification of Payden was challenged 
and thst the District Court refused to examine into the 
in-court identification. That is not the case. In court 
Payden was identified by police officer Jackson and by a 
surveillance officer and those identifications were made 
without any objection from the defense. ‘A110-111, A320) 
The defense called the arresting officer at trial and im- 
properly attempted .o elicit from him whethe: or not 
Payden had narcotics or weapons on him at the time of 
his arrest, but made no effort to inquire into the bases 
of the arrest or the identification of Payden, either in or 
out of the presence of the ju ». ‘A472-75) 


Payden ar the basis of a bench warrant 
issued after the ! yool u indictment Al, A472-3) 
The bench warrant, of course, authorized the arrest of 
Donald Payden. There was never any question that the 
man who stood trial was not Donald Payden. No protest 
to that effect was ever made and, in fact, an affidavit 


signed “Donald Payden” was submitted to the court on 


November 7, 1975, in support of the defendant's motion 
to suppress his statements. | A2 

In these circumstances Judge Gagliardi was entirely 
correct in refusing to hold a hearing on the arrest identi- 
fication. The only question open where a bench warrant 
is issued is whether the man arrested is the man named 
in the warrant. Greeniell v. United States, 336 F.2d 962 
‘D.C. Cir. 1964). There was never any claim that de- 
fendant was not Donald Payden and thus there were no 
facts in dispute which required the taking of evidence or 
a hearing. 


As to the in-court identification, the defendant never 
raised any issue as to those identifications. The identifi- 
cations went unchallenged and Payden may not now for 
the first time reise this issue on appeal. This claim is 
utterly without logic or merit. 
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CONCLUSION 


The judgment of conviction should be affirmed. 
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